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®mteb States Court ot ideate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10238 

Winfred Ov ebh olser, Superintendent, St. Elizabeths 

Hospital, appellant 

v. 

Jacob Gordon, Administrator, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOE APPELLANT 


STATEMENT OF THE CASE 

Evelyn Gray was adjudicated insane in 1928 and was com¬ 
mitted to St. Elizabeths Hospital. She died there in 1946. 
In the course of the administration of her estate the admin¬ 
istrator, appellee herein, requested that the court order ap¬ 
pellant, the Superintendent of the Hospital, to pay over to the 
estate $3,817.55 held in the pension account of the deceased. 
The court ordered that the funds be turned over to appellee 
and a motion for reconsideration was denied. The present ap¬ 
peal was noted from both rulings (R. 18). 

Lunacy No. 12059 }—Evelyn Gray was found by a jury to 
be an indigent insane person on February 24, 1928 (J. A. 31). 
She was committed to St. Elizabeths Hospital where she re- 

* Certain portions of the record in the lunacy proceeding were before 
the court in the administration proceeding (J. A. 47; R. 21), and those 
portions of the lunacy record have been made part of the present record 
on appeal. 


(1) 
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mained until her death (J. A. 37). Since she had been found to 
be indigent, her maintenance in the Hospital was paid by the 
District of Columbia (J. A. 32; see D. C. Code, 1940 ed., §§ 32- 
401, 405). On September 1, 1944, the Commissioners of the 
District of Columbia petitioned the court to appoint a commit¬ 
tee for Mrs. Gray alleging that she was receiving a pension of 
S40.00 a month as the widow of an Indian War veteran, that 
there was an accumulation of approximately $3700 in pension 
funds to her credit at St. Elizabeths, and that the District of 
Columbia was entitled to reimbursement from her estate for 
expenses incurred in maintaining her at the Hospital (J. A. 31). 
Earl H. Davis qualified as committee. 

The committee petitioned the court that the funds credited to 
the lunatic at St. Elizabeths be turned over to him, so that he 
might pay certain expenses incurred by her estate, including a 
bill in the amount of $11,332.08 presented by the District of Co¬ 
lumbia for her maintenance at the Hospital (J. A. 33). The 
Superintendent of the Hospital filed a motion to dismiss the 
petition on the ground that such a transfer of pension funds was 
not authorized by the statute (J. A. 34). The District Court 
on June 11,1945, dismissed the petition 2 (J. A. 35). 

Administration No. 70570 .—Evelyn Gray died in the Hos¬ 
pital on September 11,1946, leaving no minor children. There¬ 
after the Commissioners of the District of Columbia petitioned 
the District Court, sitting as a court of probate, for letters of 
administration, alleging that the District of Columbia was a 
creditor of the estate in the amount of approximately $12,000 
by reason of maintenance of the deceased at St. Elizabeths 
and that practically the only known asset was a fund of 
$3,817.55 in deceased’s pension account at St. Elizabeths 
(J. A. 37). Appellee was appointed administrator on May 19, 
1948 (R. 4). 

On July 7, 1948, the administrator filed, in the administra¬ 
tion proceedings, a petition that appellant, the Superintendent 
of the Hospital, be directed to show cause why the pension 
fund should not be paid over to appellee under 24 U. S. C. 165 
(J. A. 38). The rule issued (J. A. 40), and an answer was filed 


31 Pension checks which became due rubseqvent to this action by the court 
were paid to the committee instead of to St. Elizabeths Hospital (J. A. 38). 
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in which appellant contended that under 24 U. S. C. 165 the 
unexpended balance of the fund was to be applied to the gen¬ 
eral uses of the Hospital, since Mrs. Gray had left no minor 
children (J. A. 40). The administrator filed a reply in which 
he made specific reference to the previous ruling on the same 
issue in the lunacy proceeding (J. A. 42). 

On December 6, 1948, the court ordered that the rule be 
made absolute and that the fund be paid over to appellee 
by appellant “for the sole purpose of paying the claim of the 
District of Columbia, in so far as such funds permit, after de¬ 
duction for administration expenses” (J. A. 45). The court 
filed a short memorandum opinion justifying its ruling on the 
ground that the Superintendent of the Hospital was required 
by statute to use the pension money to pay for the inmate’s 
maintenance (J. A. 43). Upon a motion for reconsideration the 
appellant called the court’s attention to the ruling in the lunacy 
proceeding and submitted the record of that proceeding for 
the court’s consideration (J. A. 46). The motion for reconsid¬ 
eration was denied (J. A. 47) and the present appeal followed 
(R. 18). 

STATUTES INVOLVED 

Title 24, § 165. Superintendent; disbursing agent; pension 
money of inmates. 

# * * During the time that any pensioner shall be 

an inmate of Saint Elizabeths Hospital all money due 
or becoming due upon his or her pension shall be paid 
by the Veterans’ Administration to the superintendent 
or disbursing agent of the hospital, upon a certificate 
by such superintendent that the pensioner is an in¬ 
mate of the hospital and is living, and such pension 
money shall be by said superintendent or disbursing 
agent disbursed and used, under regulations to be pre¬ 
scribed by the Federal Security Administrator, for the 
benefit of the pensioner, and, in case of a male pensioner, 
his wife, minor children, and dependent parents, or, if 
a female pensioner, her minor children, if any, in the 
order named, and to pay his or her board and main¬ 
tenance in the hospital, the remainder of such pension 
money, if any, to be placed to the credit of the pen- 
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sioner and to be paid to the pensioner or the guardian 
of the pensioner in the event of his or her discharge from 
the hospital; or, in the event of the death of said pen¬ 
sioner while an inmate of said hospital, shall, if a fe¬ 
male pensioner, be paid to her minor children, and, in 
the case of a male pensioner, be paid to his wife, if living ; 
if no wife survives him , then to his minor children; 
and in case there is no wife nor minor children, then 
the said unexpended balance to his or her credit shall 
be applied to the general uses of said hospital: Provided, 
That in the case of any pensioner transferred to the hos¬ 
pital from the National Home for Disabled Volunteer 
Soldiers any pension money to his credit at said home 
at the time of his said transfer shall be transferred with 
him to said hospital and placed to his credit therein, to 
be expended as provided in this section, and in case of 
his return from said hospital to the home any balance 
to his credit at said hospital shall in like manner be 
transferred to said home, to be expended in accordance 
with the rules established in regard thereto. (R. S. 
#4839; Feb. 2, 1909, ch. 58, #1, 35 Stat. 592; Mar. 4, 
1911, ch. 285, #1, 46 Stat. 1422; Aug. 17,1912, ch. 301, 
#1,37 Stat. 312; July 1,1916, ch. 209, #1,39 Stat. 309; 
July 3, 1930, ch. 863, #1, 46 Stat. 1016; 1940 Reorg. 
Plan No. IV, #11 (a), eff. June 30, 1940, 5 F. R. 2422, 
54 Stat. 1236; 1946 Reorg. Plan No. 2, #9, eff. July 16, 
1946,11 F. R. 7875, 60 Stat. 1096.) 

Title 31, § 725 s, U. S. C. 

The funds appearing on the books of the Government 
and listed in subsections (b) * * * of this section 

shall be classified on the books of the Treasury as trust 
funds. All moneys accruing to these funds are hereby 
appropriated, and shall be disbursed in compliance with 
the terms of the trust. Hereafter moneys received by 
the Government as trustee, not otherwise herein pro¬ 
vided for * * * shall likewise be deposited into 
the Treasury as trust funds with appropriate title, and 
all amounts credited to such trust-fund accounts are 
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hereby appropriated and shall be disbursed in compli¬ 
ance with the terms of the trust # * *. 

(15) Pension money, Saint Elizabeths Hospital (4t 
546). 

(16) Personal funds of patients, Saint Elizabeths Hos¬ 
pital (4t 546). 

(Act of June 26, 1934, c. 756, § 20, 48 Stat. 1233, as 
amended June 15, 1943, c. 125, §§ 1 (a), 57 Stat. 152; 
July 26, 1947, c. 343, Title II* § 205 (a), 61 Stat. 501.) 

SUMMARY OF ARGUMENT 

I. The District Court, holding a probate term, had no statu¬ 
tory power to determine ownership of the pension fund: as 
successor to the Orphans’ Court, it is a tribunal of limited 
jurisdiction, with only such powers as are expressly given. 

II. The United States was an indispensable party to the 
original action because the funds sought are in the Treasury 
of the United States. As the Government did not consent 
to be sued, the District Court had no jurisdiction in the matter 
and its judgment is void. 

III. The estate, represented by appellee, was not the proper 
party to maintain an action as the estate has no interest in 
the outcome, and it was not authorized to sue in behalf of the 
District of Columbia. 

IV. The question of whether the decedent’s estate was en¬ 
titled to the accumulated pension funds for the purpose of 
reimbursing the District of Columbia for room and board, 
had been previously decided adversely to the estate, and this 
decision was res judicata as to the appellee. 

V. The District of Columbia, upon the validity of whose 
claim this action ultimately rests, is estopped to assert a right 
to recover the funds (1) because it paid the board and main¬ 
tenance of the deceased up to 1945 under a valid order of the 
Court and (2) without protest. 

VT. The provisions of Title 24, Section 165, U. S. C., with 
regulations issued pursuant thereto, did not require appellant 
to apply deceased’s pension to her board and maintenance in 
the hospital because Congress elsewhere made special appro¬ 
priations available for that purpose. 
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ARGUMENT 

I 

The District Court, holding a probate term, had no statutory 
power to determine ownership of the pension fond: as suc¬ 
cessor to the Orphans’ Court, it is a tribunal of limited 
jurisdiction, with only such powers as are expressly given 

The lower court, in making absolute the rule'to turn over 
the disputed fund to the administrator, was acting as a Probate 
Court. It repeatedly has been held that, as such, it is a 
tribunal of limited jurisdiction, with no greater powers than 
the Orphans’ Court which it succeeded, and therefore without 
the right to settle a claim between an estate and an adverse 
claimant to personal property. Holzbeierlein v. Grant, 73 
App. D. C. 154,117 Fed. 2nd 26; Jones v. Dunlap, 73 App. D. C. 
59,115 Fed. 2nd 689; Miniggio v. Hutchins, 43 App. D. C. 117; 
Richardson v. Daggett, 24 App. D. C. 440; Cook v. Speare , 
13 App. D. C. 446. 

In Holzbeierlein v. Grant, supra, the appellant sought an 
order from the District Court, sitting in Probate, to require 
delivery to her of certain securities held by the executors. In 
upholding the refusal of the lower court to grant the relief 
sought, this court said: 

The Probate Court is a tribunal of limited juris¬ 
diction. Jurisdiction to settle ownership of property 
has not been given (p. 154). 

In Jones v. Dunlap, supra, a case on all fours with the one 
at bar, the lower court, sitting in Probate, had ordered the ap¬ 
pellant to turn over to the guardian of a minor, a fund of 
$800, to which the appellant asserted a claim. In reversing, 
the Court of Appeals for the District of Columbia held that 
the Probate Court: 

* * * may not “under pretext of incidental power 
or constructive authority, exercise any jurisdiction what¬ 
ever not expressly given * # 8 Like its predeces¬ 

sor the Orphans Court, it has no jurisdiction to decide a 
dispute regarding the title or right of possession of per- 
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sonal property. Appellant has never admitted and now 
denies, the right of the minor or of the guardian to pos¬ 
session of the fund. We think it follows that the Pro¬ 
bate Court had no jurisdiction to determine who was 
entitled to possession (p. 59). 

The order appealed from was therefore void, because the 
lower court was without power to render or enforce a decree 
determining title to the fund. 


The United States was an indispensable party to the original 
action because the funds sought are in the Treasury of the 
United States. As the Government did not consent to be 
sued, the District Court had no jurisdiction in the matter 
and its judgment is void 

The order of the lower court commanded the appellant to 
pay “the balance of the funds held by the Superintendent of 
St. Elizabeths Hospital in deceased’s pension account to the 
administrator for the sole purpose of paying the claim of the 
District of Columbia, insofar as such funds permit, after de¬ 
duction for administrative expense” (J. A. 45). 

The fact of the matter is that the funds referred to are monies 
in the United States Treasury which the Superintendent is 
powerless to withdraw, and which the United States, were it 
made the real party, could not be compelled to make available 
for the purpose specified in the order. 

When monies are received by St. Elizabeths Hospital, “by 
or foF' the use of patients,” the disbursing officer is required 
by law to deposit them in the United States Treasury. Act 
of Feb. 2,1909,35 Stat. 592, Title 24, § 165, U. S. C. According 
to the Permanent Appropriations Repeal Act, pension monies 
become trust funds which can only be disbursed “in compliance 
with the terms of the trust.” Title 31, § 725 s (Act of June 26, 
1934, c. 756, § 20, 48 Stat. 1233 as amended June 15, 1943, c. 
125, §§ 1 (a), 57 Stat. 152; July 26, 1947, c. 343, Title II, § 

* Act of Mar. 3,1901,31 Stat. 1208, ch. 854, § 116, Title 11, Section 512, D. C. 
Code, 1940. 

S84789—50-2 
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205 (a) 61 Stat. 501.) The only provision that Congress made 
for the situation in question and therefore the applicable “term 
of the trust,” reads as follows: 

* * * and in case there is no wife nor minor children, 

then the said unexpended balance to his or her credit 
shall be applied to the general uses of said hospital. 
Title 24, Sect. 165, Act of Feb. 2, 1909, 33 Stat. 592. 

Assuming arguendo that, during the lifetime of deceased, her 
pension money ought to have been applied to her board and 
maintenance, the fact is that the statute makes no provision 
for the contingency here encountered. The funds in question 
are in the Treasury, and the death of the pensioner without 
spouse or minor children leaves the money appropriated for but 
a single purpose. Congress having clearly and unequivocally 
declared its intention that the funds so held in the Treasury 
be used for the general use of the hospital, there remains “no 
room for construction.” Dewey v. United States, 178 U. S. 
510, 521. 

Nor can it be maintained that the deceased, or her estate, 
ever acquired any vested interest or rights in the pension 
money, Abbott v. Morgenthau, 68 App. D. C. 83, 93 Fed. 2d 
242, cert, denied, 303 U. S. 638. As was said in that case: 

It must be borne in mind that Felley had no vested 
interest or rights in the pension money. He had no 
vested legal right to a pension at all, for, as has been 
said time and time again, pensions are bounties, which 
Congress has the right to give, to withhold, to distribute, 
or to recall, at its discretion. When, therefore, it is con¬ 
sidered that Congress could annex whatever conditions 
it pleased whenever it pleased to the grant or the gra¬ 
tuity, it seems to us clear that it was competent for 
Congress to say, as it did say, that, if any one enjoyed 
the benefits of the home, and was still a member of the 
home at the time of his death, his accumulated pension 
money should be distributed in a particular manner (at 
page 86). 

The funds having been lawfully deposited in the United 
States Treasury, and unquestionably not in the estate of the 



9 


decedent, and Congress having appropriated them solely for 
the use of the hospital, it follows that this order is, in effect, one 
to compel the United States, not a party to the suit, to make 
a private appropriation. Appellant submits that the Court 
lacked the authority so to do. 

In Haskins Bros. v. Morgenthau, 66 App. D. C. 178, 85 Fed. 
2d 677, cert, denied, 299 U. S. 588, this court was presented with 
the question raised by the present appeal. The appellant in 
the Haskins case, a soap manufacturer, brought suit, in behalf 
of itself and others similarly situated, against the Secretary of 
the Treasury, the Comptroller General, and the Treasurer, to 
compel defendants to pay to plaintiff the sum of $26,000,000. 
This sum had been collected from appellant and other users of 
coconut oil as a processing tax, covered into the United States 
Treasury to be “held as a separate fund and paid to the Treas¬ 
ury of the Philippine Islands * # *” 48 Stat. 680, 763, (26 
U. S. C. A. 999). According to appellant the tax was uncon¬ 
stitutional and the money therefore illegally collected. Hold¬ 
ing that the suit was against the Sec. of the Treasury, the Comp¬ 
troller General and the Treasurer in their official capacities and 
thus, in effect, against the United States, this Court declared 
the court below lacked jurisdiction to entertain such an action. 

First. We think the suit is in effect one against the 
United States. It is brought against the Secretary of 
the Treasury, the Treasury, and the Comptroller Gen¬ 
eral in their official capacities. It seeks to compel the 
payment of money now deposited in the United States 
Treasury. In this view the United States are necessary 
parties and, since they have not consented to be sued, 
the suit against the officers of the United States cannot 
be maintained. We know of no power in this or any 
other court to compel the Secretary of the Treasury or 
the Treasury of the United States in a suit brought 
against them in their official capacities, to pay out money 
in the Treasury in a manner contrary to that directed 
by Congress. We hold these general principles to be 
axiomatic: 

First, that an act of Congress is necessary for the with¬ 
drawal of money from the public treasury; 
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Second, that no suit can be brought to enforce the 
making of an appropriation; 

Third, that the Secretary of the Treasury and the 
Treasurer were officers of the United States holding 
offices established by law; * * * that as officers of 

the United States they have no right or estate in the 
public money in the Treasury, whether earmarked as 
a special fund or as part of the general fund of the 
United States; * * * 

Fourth, that where an obligation is cast upon a prin¬ 
cipal and not upon his agent, a court cannot enforce 
it against the agent as long as he is acting wholly as 
agent. 

In the instant case it is therefore of no consequence 
whether the act under which the tax has been collected 
be constitutional or unconstitutional. The fact that the 
tax has been collected and deposited in the Treasury by 
the collecting officers of the government renders the 
custodian of the fund impotent to withdraw the money 
and disburse it unless and until directed to do so by 
an act of Congress or until the United States shall submit 
to be sued to determine its disposition (p. 181,182). 

In the instant case the funds of the pensioner, upon receipt, 
were deposited in the United States Treasury to the account 
“Pension Money, St. Elizabeths Hospital, Trust Fund.” * That 
the pension money was lawfully covered into the United States 

4 Title 24, § 165 (Act of Feb. 2, 1909, 35 Stat. 592) “The said disbursing 
agent shall deposit in the Treasury of the United States, under the direction 
of the superintendent, all funds which may be intrusted to the latter by 
or for the use of patients, which shall be kept in a separate account. 
* * * ” Permanent Appropriations Repeal Act, Title 31, § 725, s. supra. 
“The funds appearing on the books of the Government and listed in sub¬ 
section (b) * • * shall be classified on the books of the Treasury as 
trust funds. * * * (15) Pension money. Saint Elizabeths Hospital. 

15 Comptroller General 1015, 1019. “Similarly, pension moneys paid to 
the Superintendent of St. Elizabeths Hospital under applicable statute 
retain their character as pension moneys as contradistinguished from per¬ 
sonal funds. With respect to your second question, therefore, you are 
advised that pension moneys when received by the Superintendent should 
be deposited under the title of ‘Pension Money, St. Elizabeths Hospital, 
Trust Fund,’ and not to ‘Personal Funds of Patients, St. Elizabeths Hospital 
Funds.’ ” 
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Treasury on receipt, does not appear open to debate. Let us 
assume that the Superintendent, or his predecessor, was in 
violation of the applicable statute when, acting pursuant to 
the Regulations of the Secretary of the Interior (Regulations 
of May 27, 1937, infra ) and the ruling of the Comptroller 
General (15 Comptroller General 1015) he or his predecessor 
failed to apply the pension money in the Treasury to deceased’s 
rooms and board while alive. On her death the money remains 
in the United States Treasury, having been lawfully placed 
there in the first place, and no appropriation of Congress per¬ 
mits its payment to deceased’s estate for board and mainte¬ 
nance. The object of the instant suit, is substantially akin 
to that in the Haskins case, supra: 

The purpose of the bill, therefore, is to coerce the 
United States, through their officers, to pay out money in 
the Treasury as to which Congress has limited the power 
of withdrawal to the payment of the Philippine Govern¬ 
ment. To permit this, would be to usurp the legislative 
function of appropriation, to substitute a court for the 
executive offices of the government, and to supplant by 
an order of court the duty and obligations imposed 
upon them by their oaths of office. It is therefore of no 
moment whether the United States have the use of this 
money as they do the ordinary revenues of the govern¬ 
ment or whether the money represents a trust fund 
created by Congress and earmarked for a specific pur¬ 
pose (p. 182). 

• # * * * 

The United States are the only parties in responsi¬ 
bility and interest, and the law has made no provision 
for the substitution of other parties to represent them; 
nor for an inquisition into their affairs in their absence; 
nor for a curator ad hoc nor guardians ad litem to 
answer for them. 

Nor could this court execute its decree if it made 
one in favor of appellant, because the subject matter 
of the suit—the money—is beyond the control of the 
court (p. 185). 




This court has had frequent occasion to reaffirm the princi¬ 
ple enunciated in the Haskins case. See Cloutier v. Morgen- 
thau, 67 App. D. C. 3, 88 Fed. 2nd 846; Cummings v. Hardee, 
70 App. D. C. 18,102 Fed. 2nd 622; Stitzel-Weller Distillery v. 
Wickard, 73 App. D. C. 220,118 Fed. 2nd 19; Robinson v. Deal, 
79 U. S. App. D. C. 241,145 Fed. 2nd 382; First National Bank 
of Hollenville, Okla. v. Ickes, 81 U. S. App. D. C. 61, 154 F. 
2d 851. 

Nor can it be doubted that this suit is against appellant in 
his official capacity only. Where government officers are sued, 
the test of whether the United States is the real, and thus a 
necessary party, is this: that “the claim made upon them is 
for the performance of acts which are implicit in the duties and 
functions of their offices. The things to be done are of the 
functionary and not of the individual.” International Trading 
Corporation v. Edison, 71 App. D. C. 210,109 Fed. 2nd 825. 

Without a definite, specific appropriation of monies, whether 
they be general or trust funds, nothing can be withdrawn from 
the Treasury, Stitzel-W eller Distillery v. Wickard, supra. In 
the last-named case, a distillery which had paid a process¬ 
ing tax under the Agricultural Adjustment Act, declared by 
the Supreme Court to be unconstitutional, later sued the Sec¬ 
retary of Agriculture, the Secretary of the Treasury, and the 
Treasury, to obtain a return of the tax money which had been 
placed in a trust fund, to be paid out in benefits to those com¬ 
plying with the act. Appellant maintained that the Per¬ 
manent Appropriation Repeal Act, supra, which permitted 
withdrawal of the money “under the terms of the trust,” au¬ 
thorized its return to the contributors under the general doc¬ 
trine of equity that, where the trust fails, the trustee will be 
compelled to return the money. In answering that contention 
lids court said: 

We are of opinion that the Act does not confer this 
authority [to withdraw money from the Treasury], for 
there is nothing in Section 19 of the Act which can be 
said specifically to declare the purpose of Congress to 
appropriate the sum in issue here for repayment to the 
distillers; and without such “specific” appropriation, 
there can be no withdrawal of the money.* Nor is 
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it any clearer that repayment to the distillers is a 
“term of trust.” It is quite true that there is a general 
doctrine of equity that where a trust fails, the trustee 
will be compelled to return the money or property to 
the creator of the trust, [citing authority] And ap¬ 
pellant cites cases in which the rule has been treated 
as one of implied intention. Be that as it may, we 
do not think that Congress intended an appropriation 
to be made in this roundabout manner, namely that the 
money in the thus so-called “trust fund” was to be paid 
to the distillers in the face of an express provision in the 
marketing agreement that it was to be used for other 
purposes. Stitzel-Weller Distillery v. Wickard, supra. 
p. 224, 225. 

•Footnote: Act of June 30, 1906, Section 9: “No Act of 
Congress hereafter passed shall be construed to make 
an appropriation out of the Treasury of the United 
States * * * unless such Act shall in specific terms 
declare an appropriation to be made * * 

34 Stat. 764,31 U. S. C. A. § 627. 

In the instant case but a single provision is made by the 
statute for the disposition of money remaining in a pension 
account (in the absence of dependents), and that is applica¬ 
tion to general use of the hospital. Such an expressed and 
explicit appropriation precludes any principle of implied in¬ 
tent. Stitzel-W eller Distillers v. Wickard, supra. There is no 
room for reading into the statute an implied appropriation. 5 
When the statute fails to deal with the problem, it is not for 
the court to usurp the Congressional function and supply its 
own solution—with an accompanying appropriation. 

Aside from the matters we have discussed appellant’s 
real position in this controversy is that it is inequitable 

* The lower court evidently relied on such a theory, for. In the course of 
the Memorandum Opinion, it was said: “Clearly, it was not contemplated 
by the Congress, that, if the District of Columbia paid for the board and 
maintenance of a pensioner as an indigent person, accumulated pension 
funds should be used for general purposes of the hospital rather than a 
reimbursement to the District of Columbia for board and maintenance 
money which should not have been required or received as payment for an 
indigent person” (J. A. 45). 
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and unfair for the government to use for general ex¬ 
penses a fund which the contracting distillers contrib¬ 
uted in good faith to carry out a particular program 
which has since been declared unconstitutional and 
inoperative. This may well be true, but in seeking 
judicial enforcement of whatever equities may exist, 
appellant is met by a more important constitutional 
rule that “No money shall be drawn from the Treasury,, 
but in Consequence of Appropriations made by Law.” 
Const. Act. 1, § 9, ch. 7. Relief must, therefore, be 
sought from Congress before the courts may act. 
Stitzel-Weller Distillery v. Wickard, supra, 225. 

In sum, the United States not having been a party to the 
suit, which w*as actually one to compel payment of government 
money, the court below lacked jurisdiction in the matter. 

Furthermore, the court is powerless to execute the decree 
rendered “because the subject-matter of the suit—the money— 
is beyond the control of the court.” Haskins Bros. v. Morgen - 
than, supra, 185. And, whether the question of jurisdiction was 
ever directly raised in the lower court, it is elementary that 
failure to plead the lack of jurisdiction, cannot confer power on 
the courts to enter a valid judgment against the United States. 
United States v. United States Fidelity Company, 309 U. S. 
506,514. 

Ill 

... ■» 

The estate, represented by appellee, was not the proper party 
to maintain an action, as the estate has no interest in the 
outcome, and it was not authorized to sue in behalf of the 
District of Columbia 

The order of the lower court would compel the defendant 
below to pay the pension monies “to the administrator for the 
sole purpose of paying* the claim of the District of Columbia, 
insofar as such funds permit, after deduction for administrative 
expenses” (J. A.). On its face, the order shows that payment 
is commanded, not of a claim of the estate against appellant, but 
of a claim of the District of Columbia against appellant through 
the agency of the estate. 

The appellant maintains that, if the District of Columbia 
has a cause of action against him, the only proper party is the 
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District. In the first place, the pension money could not pos¬ 
sibly go to the estate as such to be distributed to creditors 
(among whom would be the District of Columbia) and the 
next of kin. Abbott v. Morgenthau, supra. Absent any claim 
of a creditor of the estate to be paid, the respondent does not 
assert that the estate itself is entitled to the money, to be 
disbursed in accordance with the law of descent and distribu¬ 
tion. Thus, it is clear that the right of the estate to the fund 
does not rest on its own merits, but solely upon the asserted 
claim of the District of Columbia. 

Secondly, any rights which the District of Columbia has, 
must fall into one of two categories: (1) a right to recover 
from the patient’s estate for the $12,000 expended for her 
maintenance during her life time; (2) a cause of action against 
appellant to recover about $3,800 which the District would 
allege is wrongfully paid to the Superintendent and which he 
wrongfully accepted and applied to deceased’s maintenance. 

As to the first remedy of the District, it is clear that a condi¬ 
tion precedent to recovery of anything whatsoever from the 
estate, is the prior existence of assets in that estate. Ad¬ 
mittedly there are none. That being so, the claim of the Dis¬ 
trict cannot create assets. 

As to the second remedy, there is no authorization for an 
estate to sue in behalf of the District for money wrongfully paid 
by the local government. Nor to permit the estate, which has 
no interest of its own therein, to assess costs of administration 
against such a recovery in behalf of the District. 

In sum, as the estate possesses no claim of its own and is 
without authorization to represent the District of Columbia, 
the appellee is not a proper party to the action below. 

IV 

The question of whether decedent’s estate was entitled to the 
accumulated pension funds for the purpose of reimbursing 
the District of Columbia for room and board, had been 
previously decided adversely to the estate, and this decision 
was res judicata as to the appellee 

In appellee’s Reply to Answer (J. A. 42), paragraph 5, the 
following was alleged: 

884789—50-3 
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5. In Lunacy No. 15059 (In Re Evelyn Gray) the 
question of disbursement of said funds was presented 
before this Court. The Committee had asked that the 
accumulated pension funds be paid to him as Commit¬ 
tee. Justice McGuire denied the motion, and in refer¬ 
ring to the claim of the District of Columbia for money 
expended for the care and maintenance of Evelyn Gray, 
stated that reimbursement to the District of Columbia 
from the accumulated pension fund was a mere book¬ 
keeping matter, and that the District of Columbia could 
by appropriate request obtain said funds. 

The lower court was thus informed, by the appellee’s plead¬ 
ing, that the same question had been previously litigated, the 
reference to the docket number being sufficient to raise the issue 
of res judicata Gillespie v. Comm. Int. Revenue, 151 Fed. 2d 903, 
907, cert, denied, 328 L T . S. 839. 

On the pleadings as they stood before hearing, there was no 
cause of action or grounds for making absolute the rule to show 
cause. Where a declaration, or petition, shows on its face 
that the matter was adjudicated in a prior action, no relief can 
be granted. Spruill v. Serven, 67 App. D. C. 39, 89 Fed. 2nd 
511, cert, denied 302 U. S. 687. 

Even had the matter of a prior unfavorable suit not been 
raised by the pleadings, it is seriously open to question that 
the appellant, acting in behalf of the Government, could waive 
this defense of res judicata either expressly or by failure to 
plead it. Wallace v. United States, 142 Fed. 2nd 240, cert, 
denied 323 U. S. 712. In the Wallace case, Judge Frank 
sitting with Judge Learned Hand and Judge Augustus 
Hand, formulated the question as “w’hether a government 
counsel has implied authority (there being no express 
authority) by such a consent to eliminate the defense 
of the statute of limitations” (p. 242). In answering 
in the negative, the Court said: “The Supreme Court 
has held inapplicable to suits against the United States the 
well-established rule that a defendant, either expressly or by 
failure to assert it, may waive that defense. Finn v. United 
States, 123 U. S. 227, 8 S. Ct. 82, 31 L. Ed. 128; Munro v. 
United States, 303 U. S. 36, 41, 58 S. Ct. 421, 82 L. Ed. 633. 
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The rationale of those cases—that statutes by which the 
United States yields its immunity from suit must be literally 
and narrowly construed—has frequently, and recently, been 
reiterated” (pp. 242-243). See also United States v. Garbutt 
Oil Co., 302 U. S. 528; United States v. Michel, 282 U. S. 656. 

The instant case meets the test of res judicata. See First 
National Bank of Holdenville, Okla. v. Ickes, 81 U. S. App. 
D. C. 61,154 F. 2nd 851. There suit was brought by the trustee 
of an Indian’s estate, against the Secretary of Interior. Pre¬ 
viously, the administrator had instituted the same type action. 
In ruling that the first decision against the administrator in 
his action to compel the Secretary of the Interior to relinquish 
control of certain monies, also foreclosed the trustee, this court 
said: 

However, so far as the funds, apart from the lands 
are concerned, the decision in Docks v. Ickes, supra, is 
clearly res judicata. The subject matter is the same, 
and the administrator of the estate, who was appellant 
there, was in privity with the trustee, appellant here, 
the latter being successor fiduciary to the former (p. 
63). 

The respondent here is a successor fiduciary to the commit¬ 
tee in the prior litigation in 1945. Both represented the estate 
of Evelyn Gray. The purpose in both suits was the same: to 
compel payment of the pension money, accumulated before 
the appointment of a committee, to the estate in order to reim¬ 
burse the District of Columbia (J. A. 33, 38). After reply and 
argument directed to the statute here involved, Judge McGuire 
in Lunacy No. 12059 signed an order, denying the petition 
(J. A. 35). That holding estops the appellee herein. 

On a motion for re-hearing the appellant directly called this 
prior decision to the court’s attention (J. A. 46) and although 
the court did not recall that the question had been raised in 
argument, appellee thus addressed the court on the point: 

Mr. Gordon. I might refresh his recollection as to 
a certain pleading in this case, in the reply to answer 
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filed by me, I mentioned Lunacy No. 12059, in para-’ 
graph 5. 

The Court. What did you say about it? 

Mr. Gordon. I am reading from it: “In Lunacy No. 
12059, Evelyn Gray, the question of disbursement of 
said funds was presented before this Court. The com¬ 
mittee had asked that the accumulated pension funds 
be paid to him as committee. Justice McGuire denied 
the motion and in referring to the claim of the District 
of Columbia for money expended for the care and main¬ 
tenance of Evelyn Gray, stated that reimbursement to 
the District of Columbia from the accumulated pension 
funds was a mere bookkeeping matter, and that the 
District of Columbia could by appropriate request ob¬ 
tain such funds.” So that question has been presented 
before (R. 50). [Italics supplied.] 

It is submitted by the appellant that the original pleadings 
were sufficient to raise the question of res judicata and to call 
for a decision on that basis. See Burke v. Meyer stein, 94 Cal., 
App. 349, 271 Pac. 343, 345. In the last-named case the pur¬ 
chaser sued for specific performance and the defendant coun¬ 
tered with fraud or mistake, and referred to a prior action by 
the seller himself for a reformation, in which the court had de¬ 
nied reformation on a finding that the seller’s agent had made 
the disputed change in the contract. In the previous action the 
court had found that the seller signed without noting the 
change. In the second action the court held that the vendor, 
who pleaded the prejudicial ruling of the former case, was bound 
by it and that it was unnecessary for the vendee to plead res 
judicata in order to take advantage of the estoppel. 

The essential finding, however, was for the reason 
stated conclusive as to the issue which it determined, 
and was binding on both parties to the action (citing 
cases); and although the finding was not pleaded by the 
plaintiff as an estoppel such pleading was unnecessary 
in view of the defense and the evidence offered in its 
support, which disclosed the adjudication of this issue 
in the previous case * * * (p. 345). 
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Apart from the sufficiency of the original pleadings, on re¬ 
hearing appellant offered the record in the prior hearing for the 
court’s examination (J. A. 47), whereupon the court declared: 

I would like to see what it is that Judge McGuire 
decided. I think I should in the matter, and when it has 
been suggested that it should have some effect on the 
decision, I should consider it more fully. 

If it stands in the way of what I did, I will make a 
ruling on that basis. While I exercised my judgment 
in the manner I felt free to do, if I find I am not free 
to do so because of some previous litigation, I will say 
that I think it should be decided accordingly (J. A. 47). 
[Italics added.] 

The appellee not only failed to object to the matter being 
decided de novo, but even stated that the question had been 
presented before, by the pleadings, although he did not “really 
remember whether appellee had alluded to it or not” in the prior 
argument of the cause (R. 50). Assuming, therefore, that 
neither the original argument or pleadings had properly raised 
the issue of res judicata, the respondent, by acquiescing in the 
submission of the case on the issue of res judicata left the lower 
court free to decide the question. Jackson v. Gallegos, 38 N. 
Mex. 211,30 P. 2nd 719, 723. 

From the identity of parties and subject matter and relief 
sought in both the committee’s and the appellant’s petition, it 
would appear that the lower court erroneously failed to hold 
the question res judicata, and erred therefore in denying ap¬ 
pellant’s motion for reconsideration (J. A. 47). 

V 

The District of Columbia, upon the validity of whose claim 
this action ultimately rests, is estopped to assert a right to 
recover the funds (1) because it paid the board and main¬ 
tenance of the deceased up to 1945 under a valid order of 
the court and (2) without protest 

Inasmuch as the order of the Probate Court decrees pay¬ 
ment to the administrator “for the sole purpose of paying the 
claim of the District of Columbia,” it follows that if, on the 
record, the District of Columbia has no claim for recovery of 
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the $3,800, the order was erroneous. So far as the record dis¬ 
closes the District of Columbia up until 1945, never sought a 
change in the original order which committed Evelyn Gray 
as an indigent and has at no time either paid the maintenance 
of decedent under protest or demanded the return of any part 
of her board. 

The Commissioners for the District of Columbia were party 
to, in fact, the moving parties in the original action by which 
Evelyn Gray was found to be (1) insane and (2) indigent 
(J. A. 31). This court order by which the decedent was com¬ 
mitted at the expense of the District of Columbia in 1928 re¬ 
mained in full force and effect until the District, in 1945, peti¬ 
tioned for the appointment of a committee. 

There is nothing to indicate that up until 1945 the District 
of Columbia was unaware of the fact that Evelyn Gray was in 
receipt of a pension. Yet no application for a change of the 
original finding of indigency was made. It is to be remembered 
that the finding of indigency, in the original proceeding insti¬ 
tuted by the District of Columbia in 1929, was the peg upon 
which the law hangs the District’s financial responsibility for 
care and its right to pass upon the admission of the patient. 6 

To permit the District now to claim that it mistakenly or 
wrongfully paid for Evelyn Gray’s care in the years preceding 
1945, would be to permit a collateral attack on an order pro¬ 
cured on the former’s petition. It is well settled that a party 
who has secured the rendition of a judgment or the judicial 
declaration of a status is estopped to attack its validity. Prich¬ 
ard v. Nelson, 137 Fed. 2d 312,314. See Anno., 3 A. L. R. 535. 

Appellant submits that the District of Columbia was bound 
by the finding of indigency until such time as it would re-peti¬ 
tion the court for a different order. Whether the decedent 
ceased to be “indigent,” or when, constituted a factual question 
upon which the District was free at any time to seek a redeter- 
mination. As was held in Depue v. District of Columbia, 45 

• The expense of the indigent persons who may be admitted to St. Eliza¬ 
beths Hospital from the District of Columbia shall be paid from the revenues 
of said District, provided that such indigent persons shall be admitted only 
upon the order of the executive authority of said District. Mar. 3, 1877,19 
Stat. 34.7, ch. 105; July 1,1916, 39 Stat. 309, ch. 209, § 1; Title 32, § 401, D. C. 
Code, 1940. [Italics supplied.] 
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App. D. C. 54, 59, ‘Whether or not an insane person is indigent 
is a question of fact.” 

The order of the court in 1928 by which the District became 
liable for Evelyn Gray’s maintenance is analogous to a decree 
by which a husband becomes liable to make certain payments 
to his wife in support of herself and minor children. So long as 
the decree remains unmodified, albeit the factual situation, viz, 
the minority of the children, changes, the husband is respon¬ 
sible for the fidl payments. Lockwood v. Lockwood, 82 U. S. 
App. D. C. 105, 106; 160 Fed. 2d 923. In the Lockwood case, 
this court held that “the fact that the children do reach major¬ 
ity may be a ground for revision of the decree upon proper 
application, but a judgment on such an action looks only to the 
future and does not act in retrospect.” To permit the District 
to lay successful claim to board and maintenance paid under a 
valid decree of the court, would be to revise retroactively the 
decree and the supporting finding of indigency. 

To allow such a claim would also violate the well-established 
rule that payment must be made under protest, to permit the 
court to entertain a suit for recovery. Warner v. Walsh, 27 
F. 2d 952; Fox v. Edwards, 287 Fed. 669. In the latter case, 
the Circuit Court of Appeals for the Second Circuit held as 
follows: 

The principle that a tax or an assessment voluntarily 
paid cannot be recovered back is an ancient one in the 
common law and is of general application. See Cooley 
on Taxation, vol. 2 (3d Ed.) P. 1495. That eminent 
authority also points out that every man is supposed 
to know the law, and if he voluntarily makes a pay¬ 
ment, which the law would not compel him to make, he 
cannot afterwards assign his ignorance of the law as a 
reason why the state should furnish him with legal 
remedies to recover it back. 

and he adds: 

Especially is this the case when the officer receiving 
the money, who is chargeable with no more knowledge 
of the law than the party making payment, is not put 
on his guard by any warning or protest, and the money 
is paid over to the use of the public in apparent acquies- 
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cence in the justice of the exaction. * * * The rule 
of law is a rule of sound public policy also, it is a rule 
of quiet as well as of good faith, and precludes the courts 
being occupied in undoing the arrangement of parties 
which they have voluntarily made, and into which they 
have not been drawn by fraud or accident, or by any 
excusable ignorance of their legal rights and liabilities 
(pp. 672-673). 

In the instant case, the District of Columbia has never given 
any notice of its intention to reclaim the board bill or any part 
thereof from appellant. It has made no demand upon the 
appellant for its return. In the years preceding the appoint¬ 
ment of a committee, the Superintendent accepted the money 
in good faith, and pursuant to a valid court order. If appellant 
is now liable, it is a rule of blind responsibility, based on nothing 
he himself might have avoided or foreseen. And it would be 
against every rule of public policy to permit persons who for 
years back have borne the cost of a patient’s care, suddenly 
to appear and recover money thus voluntarily paid. 

VI 

The provisions of Title 24, Section 165, U. S. C-, with regula¬ 
tions issued pursuant thereto, did not require appellant to 
apply deceased’s pension to her board and maintenance in 
the hospital because Congress elsewhere made special ap¬ 
propriations available for that purpose 

From the time Evelyn Gray’s pension began until the ap¬ 
pointment of a committee in 1945, the appellant received and 
credited to her pension account something less than $6,000 
(R. 45). After expenditure of over $1,900 (R. 45) for her 
personal needs during the years preceding 1945, the sum of 
$3,817.55 remained in the pension account at the time a com¬ 
mittee was appointed in that year. It is the balance accumu¬ 
lated before 1945 that is in dispute. 

Respondent maintained that this balance was wrongfully 
accumulated, that the appellant was under a duty to apply 
the remaining funds each year to Evelyn Gray’s maintenance. 





23 


The question turns upon the interpretation of Section 165, 
Title 24, U. S. C. (Act. of Feb. 2,1909, c. 58, § 1, 35 Stat. 592), 
the pertinent portion of which reads: 

During the time that any pensioner shall be an inmate 
of Saint Elizabeths Hospital, all money due or becoming 
due upon his or her pension shall be paid by the Bureau 
of Pensions to the superintendent or disbursing agent 
of the hospital, * * * and such pension money shall 
be by said superintendent or disbursing agent disbursed 
and used, under regulations to be prescribed by the 
Secretary oj the Interior, for the benefit of the pensioner, 
and, in case of a male pensioner, his wife, minor chil¬ 
dren, and dependent parents, or if a female pensioner, 
her minor children, if any, in the order named, and to 
pay his or her board and maintenance in the hospi¬ 
tal * * *. [Italics supplied.] 

The question of whether the last clause of the above quota¬ 
tion authorizes the Superintendent to employ pension funds 
to pay board and maintenance of a pensioner who is also an 
indigent from the District of Columbia, was first raised in 
1936. The Secretary of the Interior requested a ruling from 
the Comptroller General. In his letter on May 21, 1936, 
Comptroller General McCarl held that pension money was to 
be applied to an inmate’s board and maintenance “only in 
those cases where there is no statutory provision for the pay¬ 
ment for board and maintenance of the pension inmates of 
St. Elizabeths Hospital from public or special funds under 
Federal control.” 15 Decisions of the Comptroller General 
1015. 1018. He also held that, in the case of District of Co¬ 
lumbia indigents, there were such public or special funds under 
Federal control, and cited various appropriation acts by Con¬ 
gress for such indigents. 

Following this ruling of the Comptroller General, the Sec¬ 
retary of the Interior exercised his statutory power to make 
regulations for the disbursement of pension money. The por¬ 
tion here relevant, issued May 27,1937, by the Secretary of the 
Interior is as follows: 

884789—50-4 
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The pension money shall be disbursed and used for 
three general purposes, in order, as follows: 

First: For the benefit of the pensioner. 

Second: For the benefit of relatives entitled under 
the law. 

Third: To reimburse the hospital for the pensioner’s 
board and maintenance, where no other 'provision is 
made therefor. [ Italics supplied.] 

In accumulating the balance of Evelyn Gray’s pension 
money, after providing for her personal wants, rather than 
using said balance to reimburse the hospital for her board, the 
Superintendent was but following the statutory regulation 
quoted above. 

Is that regulation invalid as contravening the statute? Ap¬ 
pellant submits that it is not; that it is a reasonable inter¬ 
pretation of the empowering statute. The principle invoked 
by appellant as controlling is a familiar canon of statutory in¬ 
terpretation, viz, where the legislature has passed both a gen¬ 
eral and a special statute making inconsistent provision for the 
same subject matter, the special must prevail. 

It is conceded that District of Columbia pensioners who are 
indigent literally come within the general provisions of the 
Act of Feb. 2, 1909. However, Congress has always made a 
special appropriation for the support of District of Columbia 
indigen ts. Each year the District of Columbia appropriation 
act has contained the following specific grant: 7 

1 See the District of Colombia Appropriation acts from 1933 to 1945: 

1933: Act of June 10, 1933, 48 Stat. 247. 

1934: Act of June 4, 1934, 48 Stat. 873. 

1925: Act of June 14,1935, 49 Stat. 367. 

1936: Act of June 23.1936, 49 Stat. 18S2. 

1937: Act of June 29, 1937, 50 Stat. 38*. 

1938: Act of April 1, 1938, 52 Stat. 181. 

1939: Act of July 15,1939, 53 Stat 1029. 

1940: Act of June 12,1940, 54 Stat. 331. 

1941: Act of July 1, 1941, 55 Stat. 525. 

1942: Act of June 27,1942. 56 Stat. 447. 

1943: Act of July 1,1943, 57 Stat. 335. 

1944: Act of June 28, 1944, 58 Stat. 523. 

1945: Act of June 30,1945, 59 Stat. 285. 
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In support of indigent insane of the District of Co¬ 
lumbia in Saint Elizabeths Hospital, as provided by 
law, $-. 

In 1937, and 1938, for instance, Congress was presumably 
aware of the fact that, pursuant to the ruling of the Comp¬ 
troller General in 1936 and the regulation of the Secretary 
of the Interior, indigent pensioners from the District were 
being supported from funds appropriated for local indigents. 
With knowledge of that, Congress in 1937, made a deficiency 
appropriation of $39,000 for District indigents* and in 1938 
one of $115,000.® Had Congress not intended that local indi¬ 
gent pensioners be supported from the regular appropriation, 
it would logically have demanded that their support come 
from pension money, thus forestalling or alleviating any deficit, 
and the necessity for an additional appropriation. It is in¬ 
conceivable that Congress would make a deficiency appro¬ 
priation for a class if it felt that the deficit was attributable, 
at least in part, to the misapplication of the regular fund to 
the support of persons outside that class. And there is here 
no claim that, during the years Evelyn Gray had the legal 
status of an indigent, her maintenance did not come from the 
appropriation for the District of Columbia indigents at St. 
Elizabeths. 

It seems apparent, therefore, that there were public or spec¬ 
ial funds under Federal control available for the care of de¬ 
cedents, and that she was, in fact, lawfully maintained there¬ 
from. 

In the memorandum opinion of the lower court, the court 
did not take issue with the Comptroller General on the point 
that special funds were to be used when available, but rather 
seemed to distinguish this case on the grounds that none were 
here available. 

A elose reading of the decisions relied upon, however, 
discloses that the Comptroller General had reference 
to a situation where the Congress had made statutory 


* Aet of Aug. 25,1887, 50 Stat. 760. 
•Act of June 25,1888,52 Stat 1128. 
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provision for the payment of board and maintenance 
of the pension inmates of St. Elizabeths Hospital from 
public or special funds under Federal control (J. A. 44). 

But, as has been pointed out, the fact is that, until Evelyn 
Gray’s indigent status terminated in 1945, the District of Co¬ 
lumbia, year after year, must have charged her care to just 
such a “public or special fund under Federal control”, i. e., 
an appropriation for District indigents in St. Elizabeths. If it 
be held that the appellant has wrongfully retained §3,817.55, 
it necessarily follows that the District of Columbia, which is 
the only other possible claimant to the pension money, has 
also used §3,817.55 of Congressional grants to which it had no 
claim. In short Congress having made a special appropriation 
each year available for District indigents, the principle of statu¬ 
tory construction invoked will preclude the general act of Feb. 
2,1909, from applying. 

The principle of statutory interpretation to which reference 
is made was the basis of decision in Sanford v. Sanford, 52 App. 
D. C. 315, 286 Fed. 777. There the question presented was 
whether the Municipal Court or the District Court had jurisdic¬ 
tion of a §200 claim against an administrator. In holding the 
latter had jurisdiction, this Court said: 

Section 1 of that act and sections 327 and 328 of the 
Code are in pari materia. As such they must be con¬ 
strued together. United States v. Freeman, 3 How. 556,* 
11 L. Ed. 724; United States v. Bobbit, 1 Black 55,17 L. 
Ed. 94. Section 1 is general in its terms, the others are* 
special. The one deals with claims generally involving 
SI,000 or less, while the others deal with claims against 
the estates of decedents. It is a fundamental rule that 
general and specific provisions in apparent contradic¬ 
tion, whether in the same or different statutes, and with¬ 
out regard to priority of enactment, may subsist to¬ 
gether, the specific qualifying and supplying exceptions 
to the general. Sanford v. Sanford, supra, 317, 318. 

See also Simon v. Simon, 58 App. D. C. 158, 160, 26 F. 2d 
530, where both a general and special statute applied to the 
estate in litigation and it was held that: 
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Section 97 clothes the court with authority to sell a 
restricted and particular class of limited estates, and is 
therefore special legislation, the specific provisions of 
which must be given effect as against the more general 
and more comprehensive provision of section 100 on the 
same subject matter. [Italics supplied.] 

Not only in appropriation acts but by other legislative pro¬ 
visions has Congress indicated the purpose to place the sup¬ 
port of District indigents in a separate category; it has evi¬ 
denced a consistent purpose to deal with this class differently 
from patients generally entitled to admission to St. Elizabeths. 

The Revised Statutes of 1873-1874 enumerated the persons 
who might be admitted to the Government Hospital for the 
Insane in Section 4843. Generally speaking, this classification 
included military personnel or all those to whom Congress owed 
an obligation as a national legislature. In another section 
(§ 4844) authorization was given to admit indigents from the 
District of Columbia. 

By the Act of March 3, 1877, 19 Stat. 347, this latter group 
was further singled out by the provision that “one-half of the 
expense of the indigent persons who may be hereafter admitted 
from the District of Columbia shall be paid from the Treasury 
of said District, Provided , that hereafter such indigent persons 
shall be admitted only upon order of the executive authority 
of the said District.” 

With this added responsibility for care of local indigents, the 
District of Columbia Government acquired the correlative right 
to collect from the estate of the indigent, if one ever material¬ 
ized. Act of Feb. 23, 1905, 33 Stat. 74. “Maintenance there¬ 
after furnished was to be furnished not as an unconditional 
charity, but upon the expectation of future reimbursement, if 
the circumstances of the beneficiary should permit.” Baker 
v. District of Columbia, 39 App. D. C. 42, 54. In the same 
year, 1905, Congress was making an appropriation for the Gov¬ 
ernment Hospital for the Insane in the Department of Interior 
bill, with the maintenance of all classes (except District resi¬ 
dents) constituting a part of the general expense of the hos¬ 
pital. Act of Mar. 3, 1905, 33 Stat. 1188. The appropriation 
for District indigents, however, was in a separate act covering 


28 

the cost of operating the District Government. Act of March 
3,1905, 33 Stat. 910. 

It would therefore appear that Congress has intentionally- 
differentiated between District indigents and those entitled to 
maintenance as part of the hospital’s expense because of the 
dual function in which it acts. As a local law-making body 
it has accepted full responsibility for District citizens who pre¬ 
sumably have been District tax payers. Special funds are 
appropriated annually for them by Congress, acting just as 
state legislature might act. A commensurate legal remedy, the 
right to recapture the cost thus incurred, is granted to the 
District as a local government. 

Acting as a national legislature Congress makes a general 
appropriation for the hospital. This dual capacity in which 
Congress legislates is the logical basis for that body to do, as 
it has done, namely, set aside a special fund for all District 
indigents. 

Therefore, appellant submits that the regulation of the Sec¬ 
retary of the Interior was a correct interpretation of the em¬ 
powering statute, that appellant legally accumulated the pen¬ 
sion funds because special funds existed in District appropria¬ 
tions to pay the board of the deceased and were lawfully em¬ 
ployed for that purpose by the District of Columbia. 

CONCLUSION 

For the reasons set forth above, the appellant respectfully 
submits that the order of the District Court, sitting in Probate, 
should be vacated. 

George Morris Fay, 

United States Attorney. 
Joseph M. Howard, 

Ross O’Donoghue, 

Joseph A. Sommer, 
Assistant United States Attorneys. 
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24 Filed February 24, 1928. Frank E. Cunningham, 
clerk. 

Lunacy, No. 12059 
In the Matter of Evelyn Gray 

Now come here as well the Commissioners of the District of 
Columbia, by their Attorney, as Evelyn Gray the alleged luna¬ 
tic in proper person and Mrs. Georgette R. Howard, Mrs. Mar¬ 
garet V. Thompson, Walter C. Rice, Wm. L. Turner, Guy 
Taylor, Wilson B. Stringer, Richard C. Steele, John H. Scott, 
Henry L. Roberts, Chas. H. Reichert, Fredk. A. Ray, and Percy 
W. Pickford, a jury of good and lawful residents of this District, 
selected from the panel serving in Crim. Div. No. 1 according 
to the provisions of the statute in such case made and provided, 
who being duly sworn to well and truly inquire into the allega¬ 
tions of the petition filed herein, after the case is given them in 
charge, upon their oath say they find the said Evelyn Gray 
to be of unsound mind, suffering from Dementia—loss of mind 
(epilepsy with psychosis) with dangerous tendencies, and par¬ 
ticularly to herself that she has not sufficient capacity for the 
government of herself and her property; that she has been so 
insane since December 21, 1927, that said lunatic is indigent 
and has not alienated any lands and tenements or other prop¬ 
erty during said lunacy. 

Lunacy, No. 12059 

25 In re Evelyn Gray, Alleged Lunatic 

Upon consideration of the verdict of the jury in the 
above-entitled case, and no cause being shown to the contrary, 
it is this 24th day of February 1928, adjudged, ordered, and 
decreed that said verdict be, and hereby is, confirmed. 

26 September 1, 1944, Charles E. Stewart, Clerk 

Insanity No. 12059 
In Re: Evelyn Gray, Lunatic 

PETITION FOR APPOINTMENT OF COMMITTEE 

The petition of John Russell Young, C. W. Kutz, and Guy 
Mason, Commissioners of the District of Columbia, respectfully 
represents to the Court: 
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1. That they are citizens of the United States and residents 
of the District of Columbia, and that they file this petition 
in their capacity as Commissioners of the said District. 

2. That Evelyn Gray, named in the caption above, was 
duly adjudged to be of unsound mind and committed to St. 
Elizabeths Hospital on February 24, 1928, where she has 
remained and is now undergoing treatment. 

2. That your petitioners are informed and believe and 
therefore aver that the said lunatic has a son, Frank Gray, 
whose address is unknown, and have been informed that pa¬ 
tient’s husband, William H. Gray, died in 1929; that the 
patient’s two daughters, Mrs. Irene Edwards, 6102 39th Place, 
Hyattsville, Maryland, and Mrs. Effice M. McMillan, 4102 
Emerson Street, Hyattsville, Maryland, have been notified of 
this petition and have consented to the appointment of a 
disinterested party as committee of the person and estate of 
their mother, Evelyn Gray, such consents being attached to 
this petition. 

4. That your petitioners are informed and believe and there¬ 
fore aver that the said lunatic is the recipient of a pension in the 
sum of $40.00 per month as a widow of an Indian War veteran, 
and that an accumulation of pension funds has been deposited 
to her credit at St. Elizabeths Hospital in the approximate 
amount of $3,716.69. 

5. That it is necessary that some fit and proper person be 
appointed committee of the person and estate of the said 

Evelyn Gray. 

27 6. That by reason of the commitment to St. Eliza¬ 

beths Hospital of the said lunatic, the District of Co¬ 
lumbia has incurred certain expenses for the care and treat¬ 
ment of this patient since the date of commitment, and in ad¬ 
dition, has incurred court costs, and under the statute in such 
case made and provided your petitioners, as representatives of 
the District of Columbia, are entitled to recover the same from 
the estate of the said lunatic. 

Wherefore, The premises considered, your petitioners pray: 

1. That a guardian ad litem be appointed for the said Evelyn 
Gray. 
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2. That some fit and proper person be appointed committee 
of the person and estate of said lunatic upon entering into an 
undertaking in such penalty as the Court may demand with 
surety to be approved by the Court. 

3. And for such other and further relief as the nature of the 
case may require and to the Court may seem just and proper. 

31 Filed April 5, 1945. Charles E. Stewart, Clerk. 

Insanity No. 12-059 
In re Evelyn Gray, lunatic 

PETITION FOR ORDER REQUIRING CUSTODIAN OF LUNATIC’S FUNDS 

TO DELIVER SAME TO APPOINTED AND QUALIFIED COMMITTEE 

Earl H. Davis, a member of the Bar of the United States 
District Court for the District of Columbia, respectfully shows 
to the Court as follows: 

1. That on February 24th, 1928, Evelyn Gray, by verdict 
of a jury and this Court, was found to be of unsound mind. 

2. That thereafter she was confined to St. Elizabeths Hos¬ 
pital. 

3. That after the death of her husband, William Gray, said 
lunatic became entitled to a pension from the U. S. Veterans’ 
Administration, in the amount of $40.00 per month. Said 
husband died in 1929, and U. S. Veterans’ Administration has 
been paying the said pension to the lunatic c/o St. Elizabeths 
Hospital. 

4. That said pension funds have been permitted to accumu¬ 
late until they now approximate $4,000.00, on deposit at Saint 
Elizabeths Hospital. 

5. That on February 23,1945, Earl H. Davis was appointed 
Committee of the estate of the said lunatic, provided he posted 
bond in the penal sum of $4,500.00. 

6. That on February 26th, Earl H. Davis qualified as such 
Committee by posting a corporate surety bond with the Hart¬ 
ford Accident and Indemnity Company as surety in the said 
penal sum. 

7. That thereafter said committee paid bond premium, 
amounting to $32.50, and has paid the accrued Court costs to 
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the Clerk of this Court, and has since been billed by the District 
of Columbia for maintenance for the said lunatic at Saint Eliza¬ 
beths Hospital in the total sum of $11,332.08. 

32 8. That affiant has made demand upon the Superin¬ 
tendent of Saint Elizabeths Hospital for delivery to 

him of the accumulated pension funds as aforesaid, but that 
said Superintendent has refused and failed to make such 
delivery. 

9. That affiant cannot secure reimbursement for expenses 
already made by him, and cannot pay the amount due the Dis¬ 
trict of Columbia, nor can he pay the fee requested by Nita S. 
Hinman, Esq. for services rendered by herself as guardian ad 
litem, as the said lunatic has no other estate other than the 
aforesaid pension fund. 

Wherefore, the duly appointed and qualified Committee 
requests an order of this Court directing and authorizing Dr. 
Winfred Overholser to turn over to this Committee all funds 
in his custody or control belonging to the aforesaid 
lunatic. 

33 ' Filed April 18, 1945. Charles E. Stewart, Cleik. 

Insanity No. 12-059 
In Re Evelyn Gray 

MOTION TO DISMISS PETITION 

Comes now Dr. Winfred Overholser, Superintendent of Saint 
Elizabeths Hospital, by his attorneys, and respectfully moves 
the Court to dismiss the petition filed in this cause for the fol¬ 
lowing reasons: 

(1) To require the respondent to turn over to the petitioner 
the funds in question would be contrary to the express provi¬ 
sions of the Act of Congress under which the alleged incom¬ 
petent receives her pension. 

Granted 5/29/45 McGuire, J. 
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34 Filed June 11, 1945. Charles E. Stewart, Clerk. 

Insanity No. 12059 
In Re Evelyn Gray 

ORDER 

Upon consideration of the motion filed by the committee 
and order requesting the respondent to deliver assets of the 
incompetent; and upon consideration of the motion of the 
respondent to dismiss the petition, and the Court being fully 
advised in the premises, it is by this Court this 11th day of 
June 1945: 

Adjudged, ordered, and decreed, as follows: 

1. That the motion for an order requesting the delivery of 
assets by the respondent be, and the same hereby is, denied. 

2. That the motion of the respondent to dismiss the peti¬ 
tion be, and the same hereby is, granted, and the petition is 
hereby dismissed. 

35 Filed February 4,1946. Charles E. Stewart, Clerk. 

Mental Health No. 12059 
In re Evelyn Gray, patient 

MOTION FOR REDUCTION OF COMMITTEE’S BOND 

Earl H. Davis, a member of the Bar of the United States 
District Court for the District of Columbia, and as such legally 
appointed and qualified committee of Evelyn Gray, patient, 
respectfully shows unto the Court as follows: 

1. That on February 23,1945, your petitioner was appointed 
committee of the estate of the aforesaid patient, provided he 
posted bond in the penal sum of $4,500.00. 

2. That on February 26, 1945, petitioner qualified as such 
committee by posting a corporate surety bond with the Hart¬ 
ford Accident and Indemnity Company as surety, in said penal 
sum. 

3. That Justice McGuire, who had appointed petitioner as 
such committee, had been advised that the estate of this patient 
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consisted in the main, of pension funds which had been per- 
mited to accommodate on deposit at St. Elizabeths Hospital, 
in the approximate amount of $4,000.00. 

4. That after petitioner qualified as such committee, he 
moved the Court for an order requiring St. Elizabeths Hos¬ 
pital to turn over to the Committee, the aforesaid accumulated 
pension funds. 

5. That after argument on said motion, Justice McGuire 
took the matter under advisement, and on May 29, 1945, he 
denied petitioner’s motion or petition requesting St. Elizabeths 
Hospital to turn over the aforesaid funds. 

6. That therefore, the only asset of this patient’s estate, now 
consists of a monthly pension in the amount of $40.00, pay¬ 
able to her from the United States Veterans’ Administration, 
and which has been paid by the United States Veterans’ Ad¬ 
ministration, since August 11,1945, to petitioner. 

7. That up to the present time, eight such checks, each in the 
amount of $40.00, have come into petitioner’s hands, totaling 

the sum of $320.00; that out of these assets petitioner 
36 has disbursed $32.50 to the Hartford Accident and In¬ 
demnity Company as premium on the first year’s bond, 
$100.00 to Nina S. Hinman for services as guardian ad litem, 
and approximately $10.00 in accrued Court costs, thus leaving 
a little over $200.00 in the said estate at the present time. 

8. That on February 26, 1946, a renewal premium is due on 
the said bond, but in view of the small amount of this estate, 
petitioner advises the Court that penal amount of the bond in 
this instance is too high. 

WHEREFORE, and in view of the foregoing facts, peti¬ 
tioner respectfully requests this Court for an order reducing 
the penal sum of the bond to some amount consistent with the 
assets of the estate, as above shown, and within the Court’s 
discretion. 
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1 Filed February 2,1948. Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court. 

Administration No. 70570 
In re Estate of Evelyn Gray, Deceased 

Address of Petitioners: District Building. 

PETITION FOR LETTERS OF ADMINISTRATION 

To the District Court of the United States for the District of 
Columbia: 

The petition of John Russell Young, Guy Mason and Gor¬ 
don R. Young, Commissioners of the District of Columbia, 
respectfully shows: 

1. That they are citizens of the United States and residents 
of the District of Columbia, and that they file this petition 
in their capacity as Commissioners of said District. 

2. That Evelyn Gray, late of the District of Columbia, died 
in Saint Elizabeths Hospital on September 11,1946. 

3. That the petitioners file this petition as a creditor of the 
said Evelyn Gray by reason of care and maintenance furnished 
her at Saint Elizabeths Hospital from February 11, 1928 to 
September 11, 1946, the date of her death, in the amount of 
$12,691.08, $160.00 of which has been paid, leaving a bal¬ 
ance of $12,531.08 due and owing to the District of Columbia. 

4. That no will has been found nor any information obtained 
that one existed, and the petitioners verily believe that de¬ 
cedent died intestate. 

5. That the petitioners know of no real estate owned by de¬ 
cedent in the District of Columbia or elsewhere. 

6. That the petitioners are advised and believe and there¬ 
fore aver that decedent’s husband, William Gray, died in 1929; 
that she had a son, Frank Gray, whose whereabouts are un¬ 
known; that she had two daughters, Mrs. Irene Edwards and 
Mrs. Effie M. McMillan, whose last known addresses were 
6102—39th Place, Hyattsville, Maryland, and 4102 Emer- 

i i 

son Street, Hyattsville, Maryland, respectively; that the 

2 petitioners know of no other heirs at law or next of kin 
of decedent. ‘ 
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7. That the petitioners are advised and believe and therefore 
aver that decedent was the recipient of a pension in the sum 
of $40.00 per month as the widow of an Indian War veteran, 
which said pension was paid by the Veterans’ Administration 
to Earl H. Davis, Esq., 1735 14th Street, N. W., as the duly 
appointed and qualified committee of the said Evelyn Gray, 
from August 11,1945 to the date of her death; that prior there¬ 
to the pension funds had been deposited at Saint Elizabeths 
Hospital by the Veterans’ Administration in decedent’s pen¬ 
sion account; that there is now on deposit in decedent’s pension 
account at Saint Elizabeths Hospital the sum of $3,817.55; 
that in addition thereto there is on deposit at Saint Elizabeths 
Hospital in decedent’s personal account the sum of $16.00. 

8. That the petitioners are advised and believe and therefore 
aver that decedent’s funeral expenses in the amount of $275.00 
were paid by the committee on May 29,1947, to James T. Ryan, 
Inc., Funeral Director, 317 Pennsylvania Avenue, S. E., Wash¬ 
ington, D. C. 

9. That the petitioners know of no debts of decedent 
other than the indebtedness due and owing to the District of 
Columbia. 

WHEREFORE, the premises considered, the petitioners 
pray: 

1. That the Court grant letters of administration to some 
suitable person upon the estate of Evelyn Gray, deceased. 

2. And for such other and further relief as to the Court may 
seem just and proper. 

5 Filed July 7, 1948. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court. 

Administration No. 70,570 
In re Estate of Evelyn Gray, Deceased 

PETITION FOR RULE TO OBTAIN ASSETS 

The petition of Jacob Gordon, administrator herein, re¬ 
spectfully shows to the Court as follows: 

1. That letters of administration were granted to him by 
order of the Court entered the 24th day of May 1948, and that 
he has duly qualified as such administrator. 
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2. That prior to and at the time of the issuance of letters to 
this petitioner there was on deposit with the Superintendent, 
Saint Elizabeths Hospital, Washington, D. C., in the name of 
the decedent and to her pension account the sum of $3,817.55, 
in addition to $16.00 therein deposited to the personal account 
of said decedent. 

3. That on June 10, 1948, petitioner mailed a request to the 
Superintendent, Saint Elizabeths Hospital, Washington, D. C., 
to turn over said funds to him as administrator, and that he 
was advised by return mail that said funds would not be turned 
over to him as administrator, the Superintendent, Saint Eliza¬ 
beths Hospital, alleging that said funds did not become a part 
of decedent’s personal estate and were not available for dis¬ 
bursement to the administrator. 

4. That petitioner, as administrator of said estate, has no 
funds with which to pay costs of administration. 

5. That petitioner believes that said funds are wrongfully 
withheld by The Superintendent, Saint Elizabeths Hospital, 
and should be turned over to him as administrator, and ex¬ 
penses of administration paid and distribution made in ac¬ 
cordance with proper procedure. 

6 Wherefore the premises considered, your petitioner 

respectfully prays:- 

1. That a Rule to Show Cause be issued out of this Court 
directed to The Superintendent, Saint Elizabeths Hospital, 
Washington, D. C., requiring him to show cause, if any he 
may have, on a day certain, why he should not deliver to this 
petitioner as the duly appointed, qualified, and acting admin¬ 
istrator of the estate of this decedent in the District of Co¬ 
lumbia, the sum of $3,833.55, being the funds held by the said 
Superintendent, Saint Elizabeths Hospital in the name of the 
decedent at the time of her death and at the time that letters 
of administration were so granted by this Court to this peti¬ 
tioner. 

2. For such other and further relief as the exigencies in the 

case may require. 
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7 Filed July 8, 1948. Theodore Gogswell, Register of 
Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 
In re Estate of Evelyn Gray, Deceased 

RULE TO SHOW CAUSE 

Upon consideration of the petition of Jacob Gordon, the 
administrator of the estate of Evelyn Gray, deceased, filed 
herein the 7th day of July 1948, it is by the Court this 8th 
day of July 1948, 

Ordered, that The Superintendent, Saint Elizabeths Hos¬ 
pital, Washington, D. C., be and is hereby required to show 
cause, if any he may have, on the 21st day of July 1948, why 
he should not pay the sum of $3,833.55 to Jacob Gordon, ad¬ 
ministrator herein, provided a copy of this rule and said peti¬ 
tion be served upon the respondent or his attorney of record, 
at least five calendar days prior to the above return date. 

Bolitha J. Laws, 

Chief Justice. 

8 Filed July 20, 1948. Theodore Cogswell, Register of 
Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 
In re Estate of Evelyn Gray, Deceased 

ANSWER TO RULE TO SHOW CAUSE 

Comes now the respondent, the Superintendent of Saint 
Elizabeth’s Hospital, Dr. Winfred Overholser, and by his at¬ 
torney, the United States Attorney, shows to the Court the 
following reasons why he should not pay the sum of $3,833.55 
to Jacob Gordon, administrator of the Estate of Evelyn Gray, 
deceased: 

As alleged in the petition filed herein, the monies claimed 
by petitioner were paid into her pension account as a govern¬ 
ment pension. The applicable statute provides as follows: 

During the time that any pensioner shall be an in¬ 
mate of the Government Hospital for the Insane (St. 
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Elizabeths Hospital), all money due or becoming due 
upon his or her pension shall be paid by the pension 
agent to the Superintendent or disbursing agent of the 
hospital, upon a certificate by such superintendent that 
the pensioner is an inmate of the hospital and is living, 
and such pension money shall be by said superintendent 
or disbursing agent disbursed and used, under regula¬ 
tions to be prescribed by the Secretary of the Interior, 
for the benefit of the pensioner, and, in case of a male 
pensioner, his wife, minor children, and dependent 
parents, or, if a female pensioner, her minor children, if 
any, in the order named, and to pay his or her board 
and maintenance in the hospital, the remainder of such 
pension money, if any, to be placed to the credit of the 
pensioner and to be paid to the pensioner or the guardian 
of the pensioner in the event of his or her discharge 
from the hospital, or, in the event of the death of said 
pensioner while an inmate of said hospital, shall, if a 
female pensioner, be paid to her minor children, and, 
in the case of a male pensioner, be paid to his wife, if 
living; if no wife survives him, then to his minor chil¬ 
dren; and in case there is no wife nor minor children, 
then the said unexpended balance to his or her credit 
shall be applied to the general uses of said hospital (24 
U. S. C. 165,35 Stat. 592). 

Clearly, the administrator of the estate is not entitled to any 
portion of the pension fund to decedent’s credit at the time of 
her death. 

9 As to $16.00 in the personal account of Mrs. Gray at 

the time of her death, petitioner was advised by letter 
from the Assistant Superintendent of Saint Elizabeth’s Hospital 
under date of June 24,1948, as follows: 

Our record shows that the amount of $16.00 personal 
funds remaining in Mrs. Gray’s account, at the time of 
her death, was paid to the two daughters of the deceased, 
following presentation of their claim for these funds 
by law and regulations. 

Having fully answered, respondent moves that the rule to- 
show cause be discharged and the petition be dismissed. 
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10 Filed July 27,1948. Theodore Cogswell, Register of 
Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 
In re Estate of Evelyn Gray, deceased 

REPLY TO ANSWER 

Comes now the Administrator in the above-entitled action 
and for reply to the answer filed therein states as follows: 

1. Respondent may not withhold said funds for the reason 
that the Statute referred to in the answer (35 Stat. 592) pur¬ 
ports to dispose of funds which have become vested in the 
pensioner, and which funds should properly be available for 
the payment of pensioner’s debts. Such funds, having be¬ 
come vested in the pensioner, pass to the Administrator upon 
her death. 

2. The above referred to Statute specifically directs that 
such funds shall be “disbursed and used, under regulations to 
be prescribed by the Secretary of the Interior, for the benefit 
of the pensioner” Said funds were not disbursed by the Su¬ 
perintendent, Saint Elizabeths Hospital in accordance with 
said Statute. 

3. The Statute further states that such funds shall be used 
“to pay his or her board and maintenance in the Hospital.” 
The District of Columbia paid for the care and maintenance 
of pensioner, and expended therefor the sum of $12,691.08. 

4. By its failure to administer and disburse these funds in 
accordance with the terms of the Statute, the Superintendent 
of Saint Elizabeths Hospital is estopped from denying the 
claim of the Administrator herein. 

5. In Lunacy No. 12059 (in Re Evelyn Gray) the question 
of disbursement of said funds was presented before this Court. 

The Committee had asked that the accumulated pension 

11 funds be paid to him as Committee. Justice McGuire 
denied the motion, and in referring to the claim of the 

District of Columbia for money expended for the care and 
maintenance of Evelyn Gray, stated that reimbursement to 
the District of Columbia from the accumulated pension fund 
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was a mere bookkeeping matter, and that the District of 
Columbia could by appropriate request obtain said funds. 

6. The sum of $16.00, constituting personal funds of de¬ 
cedent held by The Superintendent, Saint Elizabeths Hospital, 
i should have been paid to the Administrator herein in accord¬ 
ance with law. 

Wherefore, Administrator prays that the relief asked for 
in the Petition for Rule to Obtain Assets be granted. 

12 Filed November 12, 1948. Theodore Cogswell, Reg¬ 
ister of Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 
In re Estate of Evelyn Gray, Deceased 
Memorandum 

Morris, J. In this proceeding Jacob Gordon was appointed 
administrator of the estate of Evelyn Gray. Among the debts 
of the estate is a claim of the District of Columbia, in the 
amount of $12,691.08, paid for the care and maintenance of 
the deceased at St. Elizabeths Hospital, in which institution 
the deceased was an inmate for sometime prior to her death. 
The deceased was the recipient of a pension in the sum of $40 
per month as the widow of an Indian War veteran, which said 
pension was paid by the Veterans’ Administration to Earl H. 
Davis, Esq., as the duly appointed and qualified committee of 
the said deceased from August 11, 1945, to the date of her 
death; prior thereto the pension funds had been deposited at 
St. Elizabeths Hospital by the Veterans’ Administration in 
deceased’s pension account; and there is now on deposit in 
said account at St. Elizabeths Hospital the sum of $3,817.55. 
Demand was made by the administrator upon the Super- 
intendent of St. Elizabeths Hospital for said sum of money, 
together with the sum of $16, additional monies claimed to be 
held by the said St. Elizabeths Hospital to the personal account 
1 of deceased. Upon refusal of the Superintendent of said hos¬ 
pital to pay said monies to the administrator, a rule was issued 
directing said Superintendent to show cause why some monies 
should not be paid. 
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In answer to the rule, the Superintendent asserts that, under 
the applicable statute, 1 any pension funds held by him for 
the account of the pensioner at the time of her death, and in 
the absence of any minor children, shall be applied to the gen¬ 
eral uses of said hospital. He further answers that the $16 
held in the personal account of the deceased have been paid 
to daughters of the deceased. It is the contention of the ad¬ 
ministrator that, under the provisions of the statute quoted, the 
pension monies on hand should have been used to pay her board 
' and maintenance in the hospital, and since this was not done, 
the District of Columbia, which did pay her board and main¬ 
tenance, should be reimbused insofar as such funds permit 
before any balance of said funds are applied to the general uses 
of said hospital. 

The Superintendent relies upon certain decisions of! the 
Comptroller General to the effect that, where maintenance is 
provided by appropriations of Congress in the case of pen¬ 
sioners at institutions, such maintenance costs are not to be 
reimbursed out of accumulated pension funds. 2 A close read¬ 
ing of the decisions relied upon, however, disclose that the 
Comptroller General had reference to a situation where the 

1 24 U- S. C. 165, 35 Stat. 592. • * • During the time that any pen¬ 
sioner shaU be an inmate of Saint Elizabeths Hospital, all money due or 
becoming due upon his or her pension shall be paid by the Bureau of 
Pensions to the superintendent or disbursing agent of the hospital, upon 
a certificate by such superintendent that the pensioner is an inmate of 
the hospital and is living, and such pension money shall be by said superin¬ 
tendent or disbursing agent disbursed and used, under regulations to 
be prescribed by the Secretary of the Interior, for the benefit of the 
pensioner, and, in case of a male pensioner, his wife, minor children, and 
dependent parents, or, if a female pensioner, her minor children, if any, 
in the order named, and to pay his or her board and maintenance in the 
hospital, the remainder of such pension money, if any, to be placed to the 
credit of the pensioner and to be paid to the pensioner or the guardian of 
the pensioner in the event of his or her discharge from the hospital; or, 
in the event of the death of said pensioner while an inmate of said hospital, 
shall, if a female pensioner, be paid to her minor children, and, in the 
case of a male pensioner, be paid to his wife, if living; if no wife survives 
him then to his minor children; and in case there is no wife nor minor 
children, then the said unexpended balance to his or her credit shall be 
applied to the general uses of said hospital: * * * 

* 15 decisions of the Comptroller General of the United States 1018. 
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Congress had made statutory provision for the payment of 
board and maintenance of the pension inmates of St, Elizabeths 
Hospital from public or special funds under federal control. 
Clearly, it was not contemplated by the Congress that, if the 
District of Columbia paid for the board and maintenance of a 
pensioner as an indigent person, accumulated pension 
14 funds should be used for general purposes of the hospi¬ 
tal rather than a reimbusement to the District of Colum¬ 
bia for board and maintenance money which should not have 
been required or received as payment for an indigent person. 

The rule will be made absolute, and the balance of the funds 
held by the Superintendent of St. Elizabeths Hospital in 
deceased’s pension account will be paid to the administrator 
for the sole purpose of paying the claim of the District of Co¬ 
lumbia, in so far as such funds permit, after deduction for 
administration expense. 

Jas. W. Morris, 

Judge. 

November 12, 1948. 

16 Filed December 6, 1948. Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 

In Re Estate of Evelyn Gray, Deceased 

order making rule absolute and to pay funds to 

administration 

This cause was heard on Administrator’s Petition for Rule 
to Obtain Assets, and the Court having filed a Memorandum 
Opinion on November 12, 1948, it is this 6th day of December 
1948 

Ordered that the Rule be made absolute, and the amount of 
$3,817.55 held by the Superintendent of Saint Elizabeths Hos¬ 
pital in deceased’s pension account be paid to the Administra¬ 
tor for the sole purpose of paying the claim of the District of 
Columbia, in so far as such funds permit, after deduction for 
administration expenses. 
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15 Filed November 19, 1948. Theodore Cogswell, Reg¬ 
ister of Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 
In Re Estate of Evelyn Gray, Deceased 

MOTION FOR RECONSIDERATION 

Comes now the respondent, the Superintendent of St. 
Elizabeths Hospital, Winfred Overholser, and by his attorney 
the United States Attorney, moves this honorable Court for 
reconsideration of its decision ordering this respondent to pay 
over the moneys in the pension account of the decedent to her 
administrator, and for reason, therefor, states that the said 
decision is not in accordance with law. 

38 Filed June 15, 1949. Theodore Cogswell, Register of 
Wills, D. C. Clerk of Probate Court. 

Administration No. 70,570 

In re Estate of Evelyn Gray, Deceased 

Washington, D. C., Wednesday, December 22,1948. 
The above-entitled matter came on for hearing in Motions 
Court at 11:30 o’clock a. m., on Wednesday, December 22,1948, 
in the United States District Court for the District of Columbia, 
in the Courthouse, at Washington. D. C. 

39 Mr. O’Don oghue. This is a motion for reconsidera¬ 
tion, Your Honor. 

***** 

41 Now, the question of whether or not that money 
should be paid to the committee, and I suppose through 

him to the District of Columbia during the lifetime of this 
pensioner, was litigated during the lifetime. An action was 
brought in this Court by the committee asking that the 

42 money be paid over to him, and a motion to dismiss was 
made, and it was granted. 

The Court. Well, that is something that has not been 
brought to my attention. 

Mr. O’Donoghue. Well, it w'as in Insanity No. 12059, and 
the order was dated June 11, 1945, and 1 believe it was signed 
by Judge McGuire. 
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The Court. Well, now, that is something that should have 

been raised at the time of the original hearing. 

***** 

49 Mr. O’Donoghue. I don’t know that it stands in your 
way, but the question was passed on by the Court dur¬ 
ing the lifetime of the pensioner. It should have persuasive 
force why the superintendent of St. Elizabeths behaved as he 
did because it was under the sanction of this Court. 

The Court. That probably is correct and it may have a bear¬ 
ing on that. 

Mr. O’Donoghue. Now, I can refer Your Honor to this case. 
I can have the jacket sent to you. I don’t know whether you 
will wish to change your opinion on the basis of it. 

The Court. I would like to see what it is that Judge McGuire 
decided. I think I should in the matter, and when it has 

50 been suggested that it should have some effect on the 
decision, I should consider it more fully. 

If it stands in the way of what I did, I will make a ruling on 
that basis. While I exercised my judgment in the manner I 
felt free to do, if I find I am not free to do so because of some 
previous litigation, I will say that I think it should be decided 
accordingly. 

Mr. O’Donoghue. It would seem to me, Your Honor, the 
best thing is for me to have the jacket in that case sent to Your 
Honor, and you can consider it. I have no further comments 
or reflections on it. You can consider it as it stands. 

The Court. All right. 

* * * * * 

17 Filed February 10, 1949. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court. 

Administration No. 70570 

In re Estate of Evelyn Gray, Deceased 

order 

Upon consideration of Respondent’s motion for reconsidera¬ 
tion of the order entered herein December 6,1948, directing the 
respondent to pay over the moneys in the pension account of 
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the decedent to her administrator, it is this 10th day of Febru¬ 
ary, 1949, 

ORDERED that the motion for reconsideration be 
denied. 

18 Filed March 17, 1949. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court. 

NOTICE OF APPEAL 

Notice is hereby given that the respondent, the Superin¬ 
tendent of St. Elizabeths Hospital, Winfred Overholser, by his 
attorney, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the denial on Febru¬ 
ary 10, 1949, of respondent’s motion for reconsideration of the 
order entered herein on December 6, 1948, as well as the order 
making the rule absolute and ordering the decedent’s pension 
account paid to the administrator for the purpose of paying 
the c laim of the District of Columbia. 


a. s. Miainr raimrt orncii im* 




